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ProWles

ABOUT THE LAVYERS

Dennis Miralis is a leading Australian defence lawyer at Nyman Gibson Miralis who 
specialises in international criminal law, with a focus on complex multi-jurisdictional 
regulatory investigations and criminal prosecutions. His areas of expertise include bribery 
and corruption, global tax investigations, anti-money laundering, Interpol and extradition, 
and mutual legal assistance law.

Dennis advises individuals and companies under investigation for suspected breaches 
of anti-bribery and corruption law both locally and internationally. He has extensive 
experience in dealing with international and local enforcement agencies, including the 
Federal Bureau of Investigation, the Securities and Exchange Commission, the Internal 
Revenue Service, the Serious Fraud Office, the Australian Federal Police and the 
Commonwealth Director of Public Prosecutions. Locally, he has extensive experience in 
advising and acting in Independent Commission Against Corruption matters.

Q&A

VHAT ARE THE KEY DE?ELOPMENTS RELATED TO ANTI-CORRUPTION REGULATION 
AND IN?ESTIGATIONS IN THE PAST YEAR IN YOUR JURISDICTION, AND VHAT LESSONS 
CAN COMPLIANCE PROFESSIONALS LEARN FROM THEMX

Perhaps the most significant development in Australia’s anti-corruption landscape in recent 
years is the commencement of the National Anti-Corruption Commission (NACC) in June 
2023. 

The NACC has been in operation for more than two years now and has indicated the 
proliferation of various ‘corruption themes’. This includes in matters of:

• procurement – improper favouritism or bias in awarding government contracts and 
supplier relationships;

• recruitment in the Australian public service;

• the relationship between public and private sectors – where the government uses 
private contractors to deliver services; and

• nepotism and cronyism.

Compliance professionals can learn a number of lessons from these developments. It is 
clear that there is a greater risk for bribery and corruption when entering agreements with 
the government. It is important to have a robust compliance programme in place to prevent 
and detect corruption, especially in the ‘corruption themes’ that NACC has described. 

VHAT ARE THE KEY AREAS OF ANTI-CORRUPTION COMPLIANCE RISK ON VHICH 
COMPANIES OPERATING IN YOUR JURISDICTION SHOULD FOCUSX

There are a number of risks or ‘red flags’ that companies would be well advised to be 
aware of in regard to foreign bribery and corruption. The reforms (as provided for in the 
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Crimes Legislation Amendment (Combatting Foreign Bribery) Act 2024 (Cth) that are 
explained below) signal a shift in onus with an increased need for companies to adopt 
a proactive, risk-based approach to compliance. Failure to do so can expose companies 
to criminal charges in the event a company associate engages in foreign bribery, even in 
circumstances unknown to the corporation.

In its 2021 White Paper, TRACE International (a US-based corporate transparency 
non-profit) identified situations that may signal a heightened risk of foreign bribery. These 
include:

• whether a company uses intermediaries;

• the control a company has over its subsidiaries, including foreign subsidiaries;

• whether a company is operating in multiple jurisdictions; and

• the prevalence of corruption in jurisdictions that the company operates in.

The report emphasises the need to conduct due diligence when dealing with third-party 
intermediaries, even after internal safeguards have been established.

Transparency International’s Corruption Perceptions Index (CPI), which is a measure of 
a country’s level of public sector corruption, provides a useful guide to assess risk and 
ultimately avoid corruption when conducting business in high-risk jurisdictions.

Australian anti-bribery and corruption laws present a complex management challenge 
for Australian companies operating in multiple jurisdictions within the global marketplace. 
Foreign bribery offences apply extraterritorially and can result in serious penalties including 
imprisonment. Dealing with third-party intermediaries is rife with corruption risk, and 
companies are best advised to acknowledge and take appropriate action in response to 
warning signs, including:

• the intermediary having government links or links with politically exposed persons;

• a history of criminal convictions or a criminal record held by employees of an 
intermediary;

• evidence that the intermediary has inadequate controls or a lack of effective 
anti-bribery policies in place;

• suspicious circumstances, including a lack of clear expertise in the relevant industry 
or unusual payment or compensation practices;

• a lack of transparency relating to true ownership or complex structures that appear 
to obscure beneficial ownership; and

• any other evidence of falsification or forgery on the part of the intermediate.

In addition to checks relating to external parties, companies and compliance, professionals 
should respond proactively by way of increased diligence and appropriate internal policy 
reforms. Anti-bribery risk assessments should be performed for all company associates. 
These should, in turn, be documented to create a clear audit trail in the event of an incident 
or investigation. It is expected that future investigations will place increased emphasis on 
examining whether companies have facilitated a culture of compliance hostile to bribery or 
comparable corrupt practices.
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DO YOU E'PECT THE ENFORCEMENT POLICIES OR PRIORITIES OF ANTI-CORRUPTION 
AUTHORITIES IN YOUR JURISDICTION TO CHANGE IN THE NEAR FUTUREX IF SO, 
HOV DO YOU THINK THAT MIGHT AFFECT COMPLIANCE EFFORTS BY COMPANIES OR 
IMPACT THEIR BUSINESSX

When considering the likely changes in law enforcement policy and procedure that may 
result from these changes, guidance can be taken from the United States and the 
United Kingdom where established deferred prosecution agreement (DPA) schemes are 
currently operating. Judicial consideration in these jurisdictions suggests that Australian 
corporations will need to not only have relevant anti-bribery policies and procedures in 
existence, but also demonstrate that these procedures have been sufficiently implemented, 
communicated and embraced by key stakeholders. Once implemented, these compliance 
procedures must be made subject to continued monitoring, training and review.

Australia currently does not have a DPA scheme, though the pros and cons of introducing 
DPAs have previously been considered by the Commonwealth Attorney-General’s 
Department. A DPA scheme was first introduced under the Crimes Legislation (Combatting 
Corporate Crime) Bill 2019 (Cth). In the Second Reading of the bill, it was noted that a DPA 
will not be appropriate in every case. The Australian government has stated that DPAs 
will not be a substitute for prosecution if prosecution is found to be in the public interest 
and consistent with the Prosecution Policy of the Commonwealth Department of Public 
Prosecutions (CDPP).

However, there may be scope for its implementation with the introduction of the Crimes 
Legislation Amendment (Combatting Foreign Bribery) Act 2024 (Cth). The amendment 
includes a mechanism for an 18 month review set to take place from April 2026. Here, 
a DPA may be considered once again. 

Since we do not have a new DPA to consider, guidance may be taken from previous 
iterations. Previously, the proposed scheme was intended to be reserved for ‘serious 
corporate crime’, including fraud, bribery and money laundering. In exchange for deferral of 
prosecution, the CDPP would be able to invite corporations suspected of serious corporate 
crime to negotiate an agreement to comply with a range of specified conditions, such as:

• full cooperation with any ongoing investigation;

• the admission of agreed facts;

• the implementation of an internal programme to promote and ensure future legal 
compliance;

• the payment of a fine or penalty; or

• any further terms as appropriate, such as the removal of the profits from the 
corporation’s misconduct or compensation to victims.

Under the proposed scheme, prosecutions could be reopened if the terms of the DPA were 
breached.

Overall, implementing a DPA scheme in Australia has been difficult. The bill proved 
controversial. There were concerns that large companies, or the wider public, would view 
the proposed DPA scheme as a means for companies to buy their way out of criminal 
wrongdoing. This proved to be the case, and whether justified or not, there were concerns 
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that the scheme would create a ‘two-tiered’ justice system enabling corporate offenders 
to negotiate their own punishments. Adding extra complexity, the Australian Constitution 
dictates that only Australian courts can exercise judicial powers. Courts must make an 
independent determination as to the appropriate course and cannot simply ‘sign-off’ 
on penalties agreed between the parties. As such, Australian DPAs would need to be 
characterised more in the manner of interim settlement agreements as opposed to final 
orders.

The bill  ultimately lapsed at the end of July 2022 and did not progress to further 
parliamentary debate. 

The previously proposed DPA model in the bill only encompassed corporate entities. In 
my opinion, should a DPA scheme be revived in 2026, its intended deterrent effect would 
be best achieved by permitting individuals to participate, otherwise people who may have 
some personal liability and involvement would be disincentivised from reporting corporate 
misconduct. This would be contrary to the intention or the implemented whistle-blower 
reforms noted above.

Further guidance on compliance and interaction with the day-to-day running of a business 
can be taken from the joint guidelines released by the AFP and CDPP. The guideline 
was prepared specifically in relation to self-reporting for foreign bribery and other related 
offences. They provide a useful insight into the factors the CDPP will consider in deciding 
whether to commence a prosecution against a company that self-reports wrongdoing 
involving bribery or corruption. These include:

• the act of self-reporting itself, its quality and timeliness (with the burden being on 
the corporation to demonstrate timeliness);

• the extent to which the corporation is willing to, and does, cooperate with any 
investigation of the conduct by the AFP and any subsequent prosecution by the 
CDPP against others in relation to the conduct;

• whether the corporation or related bodies corporate have a history of similar 
misconduct, including any prior criminal, civil and regulatory enforcement action or 
warning by law enforcement or regulatory bodies;

• whether the corporation had an appropriate governance framework in place to 
mitigate the risk of bribery including specific anti-corruption policies and processes) 
and the extent to which there was a culture of compliance with that framework;

• whether the alleged offending involved, or was expressly, tacitly or impliedly 
authorised or permitted by, any members of the board or other high managerial 
agents of the corporation, and if so, how many;

• whether  the  corporation  has  taken  steps  to  avoid  a  recurrence  of  the 
alleged offending; for example, by dismissing culpable individuals and improving 
governance processes;

• if the corporation has taken steps to redress any harm caused by the offending; for 
example, by compensating victims; and the fact of that action;

• whether the corporation has self-reported related offending in another jurisdiction 
and complied with any penalties or orders imposed by that jurisdiction and the nature 
of those penalties or orders; and
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• whether the collateral consequences of any court-imposed penalty are likely to be 
disproportionate to the gravamen of the alleged offending by the corporation.

Penalties for bribery and corruption offences can be severe. With the 2024 reforms, the 
offence of foreign bribery, when committed by a body corporate carries a fine of up to 
A$31.3 million. Alternatively, if the court can determine the value of the benefit that the 
company obtained and that benefit is reasonably attributable to the offending conduct, 
the company can be fined three times the value of that benefit. If the value of the benefit 
cannot be determined, a penalty of 10 per cent of the annual turnover of the company can 
alternatively be imposed. The High Court in the 2023 case of The King v Jacobs Group 
(Australia) Pty Ltd, clarified that the value of the benefit is the gross benefit obtained from 
the improper conduct and not the net benefit. Or in other words, penalties are based on 
the total sums of money secured because of the bribery offence – no monies could be 
deducted for any costs involved in the offending.

Given the potential for these significant penalties to be enforced, ensuring anti-corruption 
compliance is not just ethically appropriate for companies but also fiscally responsible.

HA?E YOU SEEN E?IDENCE OF CONTINUING OR INCREASING COOPERATION BY THE 
ENFORCEMENT AUTHORITIES IN YOUR JURISDICTION VITH AUTHORITIES IN OTHER 
COUNTRIESX IF SO, HOV HAS THAT AFFECTED THE IMPLEMENTATION OR OUTCOMES 
OF THEIR IN?ESTIGATIONSX

There has undoubtedly been a significant increase in recent years in law enforcement 
cooperation at both a national and international level. Globalisation has caused a complete 
reinvention of the means that law enforcement agencies tackle serious offences, most 
notably bribery and corruption. Evidence is gathered internationally by law enforcement 
bodies for domestic use on a far greater scale. This is just in Australian investigations; there 
is an observable encroachment by foreign agencies that investigate persons residing in 
Australia.

Australian agencies are increasingly involved in cross-border investigations targeting 
corporations and individuals engaged in transnational crime. The strategic shift from ‘as 
necessary’ international collaborative operations towards proactive inter-agency action 
groups is consistent with the position set out in the 2017 Australian Foreign Policy 
White Paper (the White Paper). The White Paper recognises the increased extraterritorial 
dimension of contemporary criminal practice and the fact that globalisation and technology 
impact not only legitimate business practice but also how criminal syndicates and 
enterprises operate globally. 

Australian  law  enforcement  agencies  operate  within  formalised  and  specialised 
international task forces. In addition to our UN and OECD obligations, Australia has 
membership with organisations such as International Foreign Bribery Task Force, the 
G20 Anti-Corruption Working Group and the Asia-Pacific Economic Cooperation Anti- 
Corruption, Transparency International and Transparency Experts Taskforce in combatting 
bribery and corruption. 

Australian agencies are also signatories to several memoranda of understanding (MOU) 
with foreign partner agencies. For example, there is a current MOU between the AFP 
and the United States Federal Bureau of Investigation on combatting terrorism, illicit 
drugs, money laundering, illegal firearms trafficking, identity crime, cybercrime and 
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transnational economic crime by exchanging intelligence, resources and technical, and 
forensic capabilities.

In addition to informal agreements and MOUs, Australia’s mutual legal assistance scheme 
(MLA) with foreign states provides an express diplomatic channel by which international 
partner agencies may request assistance from Australian law enforcement agencies. 
MLAs are generally bilateral; Australian authorities can request comparable assistance 
from foreign law enforcement counterparts. Assistance can search and seizure and the 
taking of evidence (oral evidence written). MLA must be in accordance with domestic 
laws; contracting member states can refuse requests for assistance. When perpetrators 
of bribery or corruption offences attempt to abscond or evade prosecution by leaving the 
jurisdiction, Australian law enforcement agencies collaborate with global law partners and 
institutions such as INTERPOL to locate and detain wanted persons. The wanted persons 
may be extradited to Australia at the request of Australian law enforcement agencies.

Extradition requests represent a means by which Australian law enforcement can compel 
the return to the jurisdiction of fugitives wanted in relation to Commonwealth for offences 
such as corruption and bribery. The availability of such tools have had an observable 
impact on the investigation and prosecution of corruption offences. Investigations and 
prosecutions in this area are becoming more proactive and this trend will likely continue in 
the foreseeable future.

HA?E YOU SEEN ANY RECENT CHANGES IN HOV THE ENFORCEMENT AUTHORITIES 
HANDLE THE POTENTIAL CULPABILITY OF INDI?IDUALS ?ERSUS THE TREATMENT OF 
CORPORATE ENTITIESX HOV HAS THIS AFFECTED YOUR AD?ICE TO COMPLIANCE 
PROFESSIONALS MANAGING CORRUPTION RISKSX

The most important matter companies must be aware of is that they can be liable for 
the actions of their employees and any other individual or entity deemed to be acting as 
their agent. The Crimes Act 1914 (Cth), which applies nationally, allows for the criminal 
prosecution and sentencing of corporate entities, similar to individuals.

Further, Australia’s corporate liability regime has changed following new reforms bought 
by the Crimes Legislation Amendment (Combatting Foreign Bribery) Act 2024 (Cth), which 
amends the Criminal Code (Cth). There are several changes worth noting. Body corporates 
are criminally liable for failing to prevent associates from bribing foreign public officials 
where that bribery results in the profit or gain of the body corporate. 'Associate' has a wide 
scope under these reforms. It not only includes officers, employees or subsidiaries of the 
body corporate, but also persons or entities that are controlled by, or perform services for, 
the body corporate. This offence has absolute liability meaning the prosecution does not 
need to establish a fault element in finding the body corporate guilty. However, a defence 
to this is where the body corporate had 'adequate procedures' in place at the time the 
associate committed the foreign bribery offence. The reform requires that a defendant in a 
criminal trial bear the legal burden of proving the 'adequacy' of these procedures.

In August 2024, the Australian Attorney-General’s department has published guidance on 
what constitutes as ‘adequate procedures’ in managing bribery and corruption risk.

Another important part of the reform is the prohibition of 'facilitation payments' - where 
body corporates were previously permitted to make minor payments to a foreign public 
official to accelerate minor government action. These reforms now stipulate that benefits, 
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or offers of benefits, which are customary or officially tolerated by foreign governments 
cannot be considered by a court (specifically by a jury in a criminal trial) when determining 
the purpose behind why the body corporate provided the benefit.

These legislative changes has come into effect since September 2024. They will place 
an increased investigative emphasis on examining whether companies have facilitated 
a ‘culture of compliance’ hostile to bribery or comparable corrupt practices. Corporate 
practice in the area of anti-corruption and bribery will be placed under greater scrutiny than 
ever before. As such, my advice is twofold. First, compliance professionals must ensure 
that comprehensive and robust anti-corruption and bribery policies and procedures are 
introduced, maintained and audited at regular intervals. Second, such internal controls 
should be implemented without exception in relation to not just a company’s direct 
employees but also to contractors, intermediaries, agents and business partners operating 
in Australia or overseas, and that management should be well aware of this process. 

As previously noted, Australia has implemented some of the recommendations from the 
OECD working group report, particularly on self-reporting and mechanisms for reporting 
foreign bribery. However, prosecutions in Australia for foreign bribery are seldom.

This may be partially due to a common practice where authorities initially prosecute 
companies before pursuing individuals, as corporate bodies tend to be more cooperative, 
driven by financial  motivations to  protect  their  reputation and minimise penalties. 
Cooperation from target corporations can provide investigative advantages to enforcement 
agencies, enabling further prosecutions of individuals within the company and eliminating 
the need for certain investigative tools. Companies may facilitate employee interviews, 
address inquiries about internal practices, and even waive privilege to grant access to 
otherwise restricted documents for the investigating body.

HAS THERE BEEN ANY NEV GUIDANCE FROM ENFORCEMENT AUTHORITIES IN YOUR 
JURISDICTION REGARDING HOV THEY ASSESS THE EFFECTI?ENESS OF CORPORATE 
ANTI-CORRUPTION COMPLIANCE PROGRAMMESX

The new reforms under the Crimes Legislation Amendment (Combatting Foreign Bribery) 
Act 2024 (Cth) requires the Commonwealth government to publish guidance on how body 
corporates can prevent associates from bribing foreign public officials. The Commonwealth 
Attorney-General's Department has published guidance on managing foreign bribery risk 
in August 2024. 

The Australian Trade and Investments Commission (Austrade) has published an interactive 
guide called ‘Protect yourself from bribery and corruption – Go Global Toolkit’, which details 
why risk management is important and the steps required to implementing anti-bribery 
programmes.

The guidance details the following points:

• commitment from the top;

• design a programme;

• oversee the programme;

• draft your ABC policy;

• develop detailed policies and processes;
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• apply your programme to business partners;

• have internal controls and keep records;

• communication and training;

• incentivise ethical behaviour;

• seek guidance, detect and report;

• address violations; and

• review.

Austrade  previously  published  a  guide  relating  to  the  assessment  of  programme 
effectiveness titled Austrade Guide to the Meaning of Adequate Procedures. Drawing 
heavily on prior judicial consideration of the meaning of adequate compliance procedures 
in the United States and the United Kingdom, the report identifies the following factors 
relevant to the determination as to whether a company has taken sufficient steps to prevent 
the commission of a bribery offence. These factors are listed as follows:

• a ‘culture of compliance’ and genuine engagement with anti-bribery obligations;

• quality of policies and training;

• dedicating a role to focus on compliance with anti-bribery obligations;

• record-keeping;

• recognition of higher risks in some jurisdictions;

• monitoring of subsidiaries; and

• independent evaluations.

In 2018, the NSW Independent Commission Against Corruption (ICAC) published a report 
titled ‘Corruption and integrity in the NSW public sector: an assessment of current trends 
and events’. This report included a section on assessment of corporate anti-corruption 
compliance programmes, which outlined the following factors that ICAC will consider when 
assessing the effectiveness of these programmes:

• the existence of a clear and comprehensive anti-corruption policy;

• the establishment of a dedicated compliance function;

• the implementation of effective risk assessment and management processes;

• the provision of adequate training and education to staff;

• the establishment of clear whistle-blowing procedures; and

• the implementation of effective monitoring and review processes.

HOV  HA?E  DE?ELOPMENTS  IN  LAVS  GO?ERNING  DATA  PRI?ACY  IN  YOUR 
JURISDICTION  AFFECTED  COMPANIESk  ABILITIES  TO  IN?ESTIGATE  AND  DETER 
POTENTIAL CORRUPT ACTI?ITIES OR COOPERATE VITH GO?ERNMENT INQUIRIESX

The Privacy Act 1988 (Privacy Act) is the key piece of Australian legislation protecting 
individuals right to privacy and the handling of personal information by the federal public 
sector and in the private sector. 
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The Privacy Act sets out 13 Australian Privacy Principles (APPs), that apply to government 
agencies and private sector organisations with an annual turnover of A$3 million or more. 
APP 6 outlines when an APP entity may use or disclose personal information, and this 
includes when the 'personal information is required or authorised by or under an Australian 
law or a court/tribunal order (APP 6.2(b))”'. This might include:

• ASICs, the ACCCs and the ATO’s compulsory powers that can compel individuals 
and companies to produce documents and information. In such circumstances, 
there is no privilege against self-incrimination and failure to comply with the terms 
of the notice may constitute an offence in itself;

• search warrants issued under the Crimes Act 1914 (Cth), which typically also allow 
for the seizure of IT equipment for forensic analysis by law enforcement authorities; 
and

• orders under section 3LA of the Crimes Act 1914(Cth), which compels a person 
to provide information or assistance that is reasonable and necessary to allow a 
constable to access data held in, or accessible from, a computer or data storage 
device.

There are other considerations that companies should be aware of when conducting 
internal investigations. That, for example, unauthorised access to computer systems 
is a criminal offence under both state and federal legislation. Although the right to 
access to employee work systems is commonly provided for in employment contracts, 
all officers and employees should seek independent legal advice on potential personal 
criminal or civil liability. While a company cannot compel an employee to cooperate in 
an external investigation, failure on the part of an employee to cooperate, including 
providing access to work-related data, may constitute a breach of their employment 
contract in certain circumstances. Finally, the Workplace Surveillance Act 2005 (NSW) 
(and uniform legislation in all other Australian states and territories) restricts the use of 
both overt and covert surveillance methods by employers and members of the public 
when monitoring employees. Surveillance can include computer surveillance in instances 
where corruption-orientated offences are suspected. Significant penalties are imposed for 
breaches of the act, including imprisonment.

The Inside Tracf

VHAT ARE  THE  CRITICAL  ABILITIES  OR  E'PERIENCE  FOR  AN  AD?ISER  IN  THE 
ANTI-CORRUPTION AREA IN YOUR JURISDICTIONX

Advisers  and legal  representatives must  be aware of  both  the evolving domestic 
enforcement landscape in which the individual or company operates and also any 
international or cross-jurisdictional issues. As such there is an increasing need to retain 
expertise globally to advise on circumstances beyond the domestic jurisdiction and to 
possess specific knowledge and experience dealing with extradition requests, mutual legal 
assistance requests and Interpol notices.

Nevertheless,  an in-depth  understanding of  traditional  investigative  practices and 
domestic enforcement powers, such as those in respect of compulsory examinations, is 
indispensable for safeguarding the interests of individuals and corporations subject to 
investigation.
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VHAT ISSUES  IN  YOUR  JURISDICTION  MAKE  AD?ISING  ON  ANTI-CORRUPTION 
COMPLIANCE CHALLENGING OR UNIQUEX

Many jurisdictions in the Asia-Pacific region face significant anti-corruption vulnerabilities, 
and Australia  is  presently  dedicating unprecedented resources and implementing 
significant  law  reforms  to  address  both  domestic  and  neighbouring  jurisdictions’ 
susceptibility to corruption.

These vulnerabilities were evident  in the recent  prosecution of  Note Printing and 
Securency, two subsidiaries of the Reserve Bank of Australia. These two entities were fined 
more than A$21 million for offering bribes to foreign officials, in Malaysia and Indonesia. 

The new anti-bribery and corruption laws will continue to present a challenge for lawyers. 
These reforms are novel, with limited court decisions in Australia to ground legal advice. 
Lawyers may have to draw on pre-existing guidance from other jurisdictions like the United 
States and the United Kingdom, where similar laws have already been implemented.

VHAT HA?E BEEN THE MOST INTERESTING OR CHALLENGING ANTI-CORRUPTION 
MATTERS YOU HA?E HANDLED RECENTLYX

Recently, our firm advised in a matter where our client was under investigation for potential 
allegations of bribery and corruption leading to a serious criminal offence in a state in the 
Asia-Pacific region. In this case, the relevant regulatory regime was the Criminal Code 
1995 (Cth) and the Proceeds of Crime Act 2002 (Cth). We have also taken into account 
the possible involvement of the new offences under the Crimes Legislation Amendment 
(Combatting Foreign Bribery) Act 2024 (Cth), which enlivens the responsibilities of 
companies to prevent foreign bribery conducted by associated entities through adequate 
governance and procedures policies. These cases are extremely challenging as they raise 
complex questions of local criminal law as well as cross-border asset recoveries.
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